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Doing Business in Indonesia: enforcement of contracts in the general courts
and the creation of a specialised commercial court for intellectual property and bankruptcy cases By Christoph Antons 2 Conventional theory suggests that the reliable enforcement of contracts is a basic precondition for businesses. Seen in this light, the situation in Indonesia, and indeed in much of East and Southeast Asia, seems paradoxical. Countries have achieved persistently high growth rates using often archaic and outdated legal systems. However, not only is the Indonesian system outdated, it is also costly and cumbersome. According to the World Bank Doing Business Report of 2006 it takes on average 34 days and 570 days to enforce a contract in Indonesia. The costs for the procedure amount to 126.5% of the actual debt. This leads to a ranking of 145 in the 'Enforcing Contracts' category out of 155 countries, the worst among Indonesia's rankings in the report and still significantly lower than the country's ranking at 115 for the overall ease of doing business. This paper will examine the reasons for the neglect of much of private and commercial law and accompanying procedural laws in Indonesia. It will then examine how businesses operate under these conditions and how, in spite of these difficult circumstances, contracts continue to be used. After a short discussion of the effects of the Asian Crisis, it will look at most recent reform efforts, in particular with the creation of a Commercial Court responsible for bankruptcy and intellectual property cases only. An initial assessment of the performance of this court will be attempted. The paper concludes with some final 4 remarks on the legal heritage theory advocated in the Doing Business report of 2004 and on the relationship between business law regulation, economic efficiency, development policies and foreign investment as exemplified by intellectual property laws.
The historical background of commercial law and procedural law in Indonesia
While the history of European derived law in Indonesia dates back to the arrival of first Portuguese and then Dutch colonizers in the archipelago, it was not until the dissolution of the Dutch East Indies Company (VOC) in 1800 and the French interregnum in the Netherlands that the colonial "state" of the Netherlands East Indies was formed. Especially after the revolutionary year of 1848 in Europe, traders and the upcoming bourgeoisie began to demand economic liberalization of the colony. 3 The result was a wave of mainly private and commercial laws for Ethnic Indonesians, however, remained under the principles of Islamic law and/or traditional customary law (adat). Towards the end of the colonial period, this developed into a complicated conflict of law system called the intergentiel recht (nowadays translated into Indonesian as hukum antargolongan (intergroup law)), that foresaw for transactions between members of different population groups and also for the complete change from one group to another via "equalization" (gelijkstelling) with the Europeans or assimilation with the indigenous population (inlanders). 4 Therefore, the Dutch left a legal system behind that distinguished sharply between Europeans and people from similar legal systems, Foreign Orientals and indigenous Indonesians on racial and religious grounds. Although appeals would go to the colonial higher courts, different courts were administering law to these various groups and different procedural laws applied.
First cracks in the system appeared with the Japanese occupation during World War II, when the Japanese applied anti-European and anti-Dutch policies leading to some unification of the court system and procedural laws and to the abolishment of the dominant legal status of the Europeans. 5 Importantly, the revised procedural laws for Indonesians (Herziene Indische Reglement, valid on Java and Madura, and the Rechtsreglement Buitengewesten for the outer islands) 6 became now the procedural law for all inhabitants of the archipelago. 6 Buitengewesten (Rbg.). While it is too early to judge the effects of the most recent reforms of the court structure, in the past, the jurisdiction of the general courts tended to be affected by the following issues:
1. While the main appeal procedure (kasasi) has been inherited via the Dutch system from the French cassation, the Supreme Court has increasingly broadened the grounds for what is reviewable to the point of largely ignoring the distinction between fact and law-specific questions. 13 A review of trade mark cases reveals, however, that it is hard to find any consistency in this matter. 14 One of the arguments seems to be that the poor quality of district court judgments often requires a full review of the case. 15 2. The increase in the number of appeals has been accompanied by a policy to discourage provisional enforcement, up to the point that this policy was expressly prescribed by a Supreme Court Circular Letter in 1978. 16 The effect has been that an appeal effectively stays the execution of the judgment 17 and that the appeal became a delaying tactic of the defendant. 4. At its discretion, the Supreme Court has often decided to stay the enforcement of its own decision, for example in cases of overriding public interest and sometimes for an indefinite length of time. 20 The incidences, which trigger such a stay of execution, are difficult to predict. Equally, business people in Indonesia are well aware that obtaining a court decision in their favour does not yet guarantee payment and that the enforcement of the judgment is a further step.
5. While the recent court reforms are encouraging, claims about corruption are still frequently being made in the media. In the past, the many steps to enforcement of a judgment meant that litigation was costly and only a matter of last resort. 21 The government has now taken various matters to confront and to penalise corruption, but newspaper reports indicate that the situation will certainly not change from one day to another. In fact, 19 Pompe, p. 246 20 Pompe, p. 248, cites two cases published in the magazine Tempo, where enforcement had been delayed by twenty-seven and more than ten years respectively. 21 Goodpaster, 'Reflections on Corruption in Indonesia', in: Lindsey and Dick (eds.), Corruption in Asia: Rethinking the Governance Paradigm, Sydney: Federation Press 2002, [96] [97] there are also claims that the currently ongoing process of tax and financial and administrative decentralization empowering local districts has made matters worse.
In view of the difficulties outlined above, business people in Indonesia continue to "bargain in the shadow of the law". The threat of litigation is effective in bringing people to the bargaining table, not so much because they are afraid that the truth will emerge in efficient legal proceedings, but because litigation can be a costly nightmare, especially for equally strong parties which both have long pockets.
In spite of the persistent problems, it would be wrong to think, however, that nothing has changed since the onset of reformation. But those changes that can be perceived at present have yet less to do with legal reforms than with a reform of the corporate environment. Most importantly, the Suharto period public sector 'franchise' system, as Ross McLeod has called it 22 , has been dismantled to some extent and is less influential. A popular mock term used during the 'New Order' for business ventures involving both army or political backing and Chinese Indonesian businessmen was that of the 'Ali Baba firm'. 'Ali' referred here to politically connected Indonesians, often from the ranks of the army or Suharto's inner circle, who would provide the political patronage for the venture and ensure the smooth acquisition of licences, preferential credit allocation etc.
'Baba', a term for a locally born Chinese, referred to Chinese-Indonesian business people, who brought the capital, skills and international trading networks to the venture. 23 Given that these firms had both long pockets and were politically extremely well connected, commercial disputes with them were largely pointless. powerful were much more important than carefully drafted agreements that could not be enforced.
One of the most important changes since 'reformasi' is that the role of army or politically backed businesses has been reduced. It seems that there is a variety of factors behind this phenomenon, including a relatively more transparent environment because of improved legal and democratic institutions and intensive scrutiny by a now very free and outspoken media and by opposition parties as well as an improved position of foreign ownership leading to a greater choice of partners, in particular for small and medium sized enterprises. As a result, the Indonesian corporate landscape has become much more diverse than during the 'New Order'. For commercial contracting, this means that more often than in the past companies of roughly equal strength will be dealing with each other. For these businesses, contracts are important to provide the fundamentals for their relationship and as a constant reference point for their operations. As a result, the role of commercial contracts between equal partners at various levels of the economy is becoming more important than during the Suharto years. This is equally reflected in a growing importance of commercial lawyers, which in turn has triggered a rising interest in legal studies and a rising number of enrolments in law schools. Law is increasingly being perceived as a potentially lucrative business.
Of course, this increased 'bargaining in the shadow of the law' between roughly equal partners does not yet help in situations, where the relationship is grossly unequal. If there is a failure of relationship between roughly equal partners, the mere threat of litigation will be sufficient to bring the parties to the negotiation table, where the agreement will be reviewed and, if necessary, amended, for example by adding new terms of payment or agreeing to different forms of delivery or performance of the contract. In a grossly unequal relationship, this mechanism will fail and there is no incentive for the more powerful party to renegotiate. Instead, the weaker party can be simply overpowered and be presented with contractual terms on a 'take it or leave it' basis.
Alternative dispute resolution
A further aspect of law reform, which may have some bearing on these matters, 
The Commercial Court
The foundation of Indonesia's first Commercial Court (Pengadilan Niaga) in 1998 was not a carefully planned and coordinated act of court reform, but an emergency measure in the wake of the Asian Crisis. It came after intensive negotiations between IMF advisers in Jakarta and the Indonesian government, when it was realized that the ordinary courts were unable to deal with the rapid rise of corporate insolvencies on the basis of the colonial Faillissements Verordening. 29 The emergency character of the changes can be seen from the legal form that was chosen to implement it. The changes to the bankruptcy legislation In 2003, the World Bank had also concluded that "the principal problem appears to be more in the area of enforcement, which goes beyond the capacity of the courts." 40 The IMF Report of 2004 included a number of recommendation for the long-term institutional reform of the judiciary to address issues such as personnel and financial management. Many of these improvements were to come from the Judicial Commission, which was just about to be formed.
In comparison to its bankruptcy decisions and judging from the first five volumes of decided cases, mainly in the field of trade marks, the intellectual property decisions of the Commercial Court have been much less controversial and largely sound. 41 Occasionally, longstanding problems with how to define well-known trade marks have re-emerged 42 48 The problem with such classifications is that they regard developing countries in Asia, Africa and Latin America largely as passive recipients of European laws, whose systems are somehow frozen in time and they largely ignore legally pluralist settings and the influence of non-European laws. 49 Some attempts are made at including Chinese and Japanese law (in Zweigert and Kötz under a heading "Law in the Far East") as well as Islamic and Hindu Law (as "Religious Legal Systems"). The research of non-European systems less widespread or perceived as less important than these is largely left to legal anthropologists.
As a result, the complicated negotiation process about national legal systems that is going on in many developing countries is ignored. The Doing Business Report 2004 is correct in finding that many laws in developing countries still date back to colonial times and that in many areas of law, not much reform has taken place. 50 However, this overlooks the more complicated history of post-colonial legislation. After all, the law introduced by colonial powers in developing countries was rarely identical with the increasingly sophisticated law in the countries from which it originated and it did not benefit from emerging ideas of the rule of law and democracy there. 51 The colony of the Dutch East Indies for example allowed at no stage real representative government, different laws were applied to different groups of the population and rule by executive decree and in an ad hoc fashion was fairly common. This tendency to rule by executive decree has been difficult to overcome in independent Indonesia. The efforts to find compromises on the national law are further complicated by the fact that in many cases, different parts of the population see their interests best served by different parts of the pluralist legal order. 52 However, even if non-Western components of a developing country's legal system are ignored, the adoption of European derived laws is not or no longer of Western powers and a separate consular jurisdiction for them. 54 As is wellknown, the Japanese embarked on a process to "gather the strong points of the five worlds and construct the great learning of our imperial nation". 55 In the field of law, reform took place in a process that John Owen Haley has referred to as "selective adaptation", which actually in many ways was also a continuation of the earlier wave of reception of Chinese law in the 7 th and 8 th century. 56 For "selective adaptation", the country drew on various sources, with a particular strong German influence in Civil and Commercial Law and Procedural Law, but using among others Anglo-American and local Japanese concepts for areas such as trusts and family law. Anglo-American influence became stronger after World War in constitutional law and in various fields of business law. 57 Thus, to conclude that Japanese law is derived from German law appears as a simplification.
The same would be true for other countries that have adopted Japanese law because of colonization by the Japanese, as Korea and Taiwan, or voluntarily, as Thailand, which is classified in the Doing Business Report as an English derived system in spite of the fact that parts of its legislation are translations from Japanese models and French influence has been fairly strong as well in legislation as well as in legal education. 58 However, the previous European colonies in Asia have also not been standing still since decolonisation. Some in fact, such as Sri Lanka and the Philippines, had received various legal traditions during the colonization process and the Philippines and the People's Republic of China are referred to in Zweigert and Kötz as 'hybrid' systems of law. 59 To a certain extent of course, most systems will be hybrid, if examined more closely. However, the process of selectively adapting law from many different sources has been particularly strong in parts of the post-independence developing world, where 55 Economists regularly point to the importance of intellectual property protection for investment decisions based on statistics for some industries (notably chemicals), where, depending on the country involved, between 31% and 81% of firms regard intellectual property protection as too weak to proceed with the investment. 63 In view of this importance of intellectual property in the global economy, a discussion of intellectual property protection should be included in future reports.
